Small Business Administration

(i) Request approval prior to publish-
ing the proposed rule containing the
size standard. The request must in-
clude: an explanation of the con-
templated industry size standard, the
reasons the SBA size standard is not
appropriate, and the reasons the pro-
posed size standard would be appro-
priate; and a certification that there
will be compliance with the criteria set
forth in paragraphs (b)(1)(i) and
(b)(2)(ii) of this section; and

(ii) Agree to provide written notice
to SBA’s Administrator prior to pub-
lishing the contemplated size standard
as a final rule. The notice must in-
clude: a copy of the intended final rule,
including the preamble, or a separate
written justification for the intended
size standard followed by a copy of the
intended final rule and preamble prior
to its publication; copies of all public
comments relating to the size standard
received in response to the proposed
rule; and any other supporting docu-
mentation relevant to the size stand-
ard and requested by SBA’s Adminis-
trator.

(3) When approving any size standard
established pursuant to subsection (b)
of this section, SBA’s Administrator
will ensure that the size standard var-
ies from industry to industry to the ex-
tent necessary to reflect the differing
characteristics of the various indus-
tries, and consider other relevant fac-
tors.

(4) Where the agency head is develop-
ing a size standard for the sole purpose
of performing a Regulatory Flexibility
Analysis pursuant to the Regulatory
Flexibility Act, the department or
agency may, after consultation with
the SBA Office of Advocacy, establish a
size standard different from SBA’s
which is more appropriate for such
analysis.

§121.903 When does SBA determine
the size status of a business con-
cern?

For the purpose of compliance with
programs of other agencies, SBA will
base its size determination on the size
of the concern as of the date set forth
in the request of the other agency.

§121.1001

PROCEDURES FOR SIZE PROTESTS AND
REQUESTS FOR FORMAL SIzZE DETER-
MINATIONS

§121.1001 Who may initiate a size pro-
test or request a formal size deter-
mination?

(a) Size Status Protests. (1) For SBA’s
Small Business Set-Aside Program, in-
cluding the Property Sales Program,
the following entities may file a size
protest in connection with a particular
procurement or sale:

(i) Any offeror;

(i) The contracting officer;

(iii) The SBA Government Contract-
ing Area Director having responsibility
for the area in which the headquarters
of the protested offeror is located, re-
gardless of the location of a parent
company or affiliates, or the Associate
Administrator for Government Con-
tracting; and

(iv) Other interested parties. Other
interested parties include large busi-
nesses where only one concern submit-
ted an offer for the specific procure-
ment in question. A concern found to
be other than small in connection with
the procurement is not an interested
party unless there is only one remain-
ing offeror after the concern is found to
be other than small.

(2) For competitive 8(a) contracts,
the following entities may protest:

(i) Any offeror;

(i) The contracting officer; or

(iii) The SBA District Director, or
designee, in either the district office
serving the geographical area in which
the procuring activity is located or the
district office that services the appar-
ent successful offeror, or the Associate
Administrator for 8(a) Business Devel-
opment.

(3) For SBA’s Subcontracting Pro-
gram, the following entities may pro-
test:

(i) The prime contractor;

(i) The contracting officer;

(iii) Other potential subcontractors;

(iv) The responsible SBA Government
Contracting Area Director or the Asso-
ciate Administrator for Government
Contracting; and

(v) Other interested parties.

(4) For SBA’s Small Business Innova-
tion Research (SBIR) Program, the fol-
lowing entities may protest:

217



